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AMEKDMEKT TO SECTION 10 OF THE CLAYTON ACT. 



Committee on Interstate and Foreign Commerce, 

House of Representatives, 

Friday^ February 11^ 19S1, 

The committee met at 10 o'clock a. m., Hon. John J. Esch (chair- 
man) presiding. 

The Chairman. The committee has mider consideration this mom* 
ing H. R. 16060, to amend the interstate commerce act by adding 
thereto a new section, No. 20b, and to amend an act entitled '' An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes," approved October 15, 1914, by adding 
a new paragraph to section 10 thereof. 

I will state that this is a bill which has been introduced in the Sen- 
ate and I understand has been reported out by the Senate Committee 
on Interstate Commerce after a rather full hearing. I have copies of 
the hearings held before the Senate committee and the clerk will dis- 
tribute those hearings to the membership present. 

Mr. Thom, do you desire to open the discussion?. 

STATEMENT OF HE. ALFBED P. THOM , QEHE RAL COUNSEL OF 
THE ASSOCIATION OF KAUWAY EZECTTTIVE8, MUNSET BITILD- 
INO, WASHINGTON, D. C. 

Mr. Thom. Mr. Chairman, I trust the hearings will not be pro- 
longed on this measure. The matter has been so fully gone into by 
a subcommittee of the Senate committee, by the full committee of 
the Senate, and after elaborate consideration by the Interstate Com- 
merce Commission and hearing the chairman on the subject, and the 
bill itself now is reduced to such narrow scope that I am hoping the 
committee will have no difficulty in respect to it. 

The chairman of the Interstate Commerce Commission is now in the 
room and is fully conversant with what went on in the Senate com- 
mittee, and he will be able to correct any misapprehension that I 
may have that will appear in the brief statement I will make in re- 
spect of this matter. 

The Chairman. About how much time will you wish to occupy, 
Mr. Thom? 

Mr. Thom. I hope not more than 10 or 16 minutes. 

The Chairman. Very well. 

Mr. Thom. A bill was introduced into the Senate amending, in 
many substantial particulars, section 10 of the Clayton Act. That 
bill was referred to the Interstate Commerce Commission for its com« 
ment and criticism, and after making a study of it the commission 
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came back with amendments to the bill and presented it to the sub- 
committee of the Senate which had been appointed to consider this 
particular matter, that subcommittee consisting of Senators Town- 
send, Poindexter, Kellogg, Smith of South Carolina, and Stanley, of 
Kentucky. 

As it came back from the commission much that we had hoped 
to have in the bill had been eliminated. For example, we had asked 
that the law should not apply to dealings in a commodity where there 
was only one seller and where competitive bidding would produce 
no result. We had asked that the question of what was the most 
favorable bid as contained in the section should not i)reclude the car- 
rier from the exercise of an honest business discretion as to which 
was the most favorable bid. 

^ We had asked that the carriers might be permitted after receiving 
bids to negotiate with the bidders for better terms and for a larger 
purchase. For example, if we had gotten bids on 500 box cars and 
the market had gone in such a direction that the bid was thought to 
be low on the increasing prices, that they might extend that to a 
larger number, and such matters as that. 

The commission reported against those things and they were 
stricken out of the measure. ^ Then there was inserted in the measure 
by the subcommittee a provision which I will read to the committee, 
and this was approved by the commission. 

The Chaikman. Where are you reading? 

Mr. Thom. I am reading now from page 4 of the Senate bill 4576, 
which had in it this provision : 

This section shaU not apply (a) to deaUngs between a carrier and a non- 
carrier corporation or company in which it has a stock Interest amounting to 
more than one-half of the outstanding stock, or where the property of such 
noncarrier corporation or company is controlled by it through lease, nor (&) 
to dealings between a carrier and a noncarrier corporation or company which 
has a stock interest in the carrier amounting to more than one-half of its out- 
standing stock. Every such carrier is prohibited from purchasing materials, 
supplies, or other articles of commerce from any such noncarrier corporation 
or compony at a price exceeding the then market value thereof at the place 
of delivery. 

Mr. Barklbt. Is that the bill that was reported in the Senate ? 

Mr. Thom. No, sir ; that is the bill as reported by the subcommit- 
tee of the full committee of the Senate. When it got in the full 
committee that provision, although deemed by us exceeding neces- 
sary, was stricken out. So that the bill as finally reported W the 
full committee to the Senate is now identical with the bill fi. R. 
16060, from which much that we desired and much that we think on 
full argument could be obtained was eliminated. 

The question has arisen with the carriers as to whether in its 
emasculated condition the bill ought to be pressed by us or not. The 
necessity, as the great majority of the carriers see it, of accommodat- 
ing the law on this section to the transportation act is so great, and 
the necessity for excluding from its terms dealings between carriers, 
that I have been instructed to ask of this committee and of Congress 
that the bill, even in its emasculated condition, should be passed, 
expressing at the same time the hope that when Congress has more 
time and more leisure at the next session it will hear us in respect 
of matters not covered by this bill and will be prepared to accord 
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anything in the way of an amendment that may be sustained by 
reason and argument. 

We come now to a situation, therefore, as to which it seems to us 
there should be no controversy. The Interstate Commerce Commis- 
sion approves the bill, as I understand it, in its present form ; would 
approve and did approve something in addition to what is now con- 
tained in it. The Benate committee has given elaborate hearings on 
it. After elaborate hearings by the subcommittee it was reported to 
the full committee and there further con£ddered and there amended, 
and our hope now is that we can get this bill in its present form, 
identical with that in the Senate, on the calendar of the House and 
thereby obtain a chance of passing it at this session. 

I wish to say it is of the most urgent consequence to many of these 
carriers that have one organization up to a State line and under the 
laws of the State necessarily, another organization in the State — 
that is true of Texas, that is true of Louisiana, and it is measurably 
true of Indiana and Illinois — ^so that the system working of these 
carriers may not be interfered with. The merits of this whole mat- 
ter have been put before the Congress in the report to which the 
chairman has alluded, and as time is short I will not detain the com- 
mittee by a more extended statement unless it is desired by some 
member of the committee to ask me Questions. 

Mr. Sims. Mr. Chairman, I would like to ask Mr. Thom some ques- 
tions. This bill, in effect^ rewrites section 10 of the Clayton Anti- 
trust Act, so far as it applies to carriers by railroad ; is not that triie, 
in substance? 

Mr. Thom. Well, it depends upon what you mean by " rewrite." 

Mr. Sims. It seems to materially amend section 10 and amounts to 
rewriting same. 

Mr. Thom. It is a mere amendment to section 10. 

Mr. Sims. Of course, the Clayton Act was considered and reported 
by the Judiciary Committee and the act itself provided that this sec- 
tion 10 should not take effect for two years from the passage of the 
Clavton Act ; that is correct, is it not ? 

Mr. Thom. Yes. 

Mr. Sims. Now, during all of that time the railroad people and 
those interested in the section knew it was the law. and they nad two 
years during which time they could certainly have brought their mat- 
ters to Congress and asked for an amendment, just as they are doing 
now. 

Mr. Thom. And they did that. 

Mr. Sims. It was not done. 

Mr. Thom. It was not done by Congress. What do you mean by 
" it was not done '* ? 

Mr. Sims. You went before the Judiciary Committee, did you not? 

Mr. Thom. Oh, yes; and the Judiciary Committee suspended it 
from time to time so that Congress might consider it. 

Mr. Sims. You mean by " suspending it " that the Judiciary Com- 
mittee extended it. 

Mr. Thom. Extended the effective date is what I mean. 

Mr. Sims. Yes; for a year at a time, and the Judiciary Committee 
passed on all those resolutions for an extension until the transporta- 
tion act was passed, and in the passage of that act the Interstate and 
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Foreign Commerce Committee gave an «itensioD of one year. Now, 
this is a matter that is so vital and so essential to the railroads, when 
we were considering the transportation act here for months in com- 
mittee hearings before the House and Senate committees, and on the 
floor of the House, and in a very extended conference, why was not 
this matter presented to us so that we ceuM determine the matter 
whfin we were trying to pass a law corering the entire subject of 
transportation ? 

Mr. Thoh. It was, Judge Sims. 

The CHAraMAN. It was, in conference. 

Mr. Thom. Yes ; in conference. 

Mr. Sims. I know that, but the bills were presented here. 

Mr. Thom. We presented such an apphcation, I do not know 
whether to this committee or to the Members of the Senate. We pre- 
sented and urged it and did all we could, and we were told that the 
transportation act could not wait for the consideration of that 
matter, and that the matter was to be dealt with in an independent 
measure. If there has been one subject as to which the carriers have 
been knocking at the doors of Congress from the time this act was 

fassed until now, and have shown the greatest diligence, it is this, 
have appeared time after time before the committees of Congress 
asking that this be done. I have drafted amendments. I have pre- 
sented them, and finally, when it came to the transportation act, I 
was told by the Members of the Senate to whom I presented it, and 
who considered it, that they were not prepared to take it up in con- 
nection with the transportation act, and that it could not be done in 
that way, but must wait for an independent measure. 

Mr, Sims. But, Mr. Thom, this committee considered the transpor- 
tation act concurrently with the Senate, and you yourself and other 
very able men representing the interests of the carriers appeared 
before us at great length and presented bills. 

Mr. Thom. And the biU we presented had in it a provision on this 
subject. 

Mr. Sims. I do not recall, 

Mr. TiKiM. If you will just read it, you will see that that is so. 

Mr. Sims. It may have been talked of in conference, but there was 
not, appaiently, any very great effort to have section 10 of the Clay- 
ton Antitrust Act amended. 

Mr. Thom. Judge Sims, you are mistaken. I can not let that go 
unchallenged. You are mistaken about that. We urged it in every 
way we thought was compatible with the courtesy we owed to the 
gentlemen who had it to consider. We could not get it through with- 
out both Houses, and when the Senate said they would not consider 
it in connection with the transportation act it was unnecessary to 
bring it here, although the whole subject was brought up by a section 
in the bill which we presented, which section, in order to throw the 
question open for discussion, contained a repeal of the section of 
tne act. 

Mr. Sims. Yes; a repeal, but not an amendment. 

Mr. Thom. No; but that brought up the whole subject, and then 
after that we presented an amendment and urged its consideration 
by the gentlemeo having the transportation act under consideration 
in the Senate, and were told, after weeks of importunity, that they 
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would not consider it then, but would consider it as an independent 
measure. 

The Chairman. It is my recollection you presented this matter in 
one of the memorials you presented to the cimference* ajui I think in 
that memorial you included a proposed draft of section 10. 

Mr. Thom. 1 es, sir. 

The Chaibman. And I think you were advised by some members 
of the conference that in view of the fact that that legislation ori^* 
inated in the Judiciary Committees of the Senate and House, and in 
view of the fact that it added a new problem we did not think it was 
advisable to try and go into that matter, and that we would leave it 
and try as expeditiously as possible to get the transportation act on 
the statute books. 

Mr. Thom. The only difference in my recollection and yours about 
that is that the first reason you give was not assigned, as far as I 
remember. The second one was that it added a new problem to the 
very many problems you had on the transportation act^ and that you 
would not« therefore, consider it, but you will find an amendment in 
print in the memorial I filed with the conference committee. 

Mr. Sims. Mr. Thom, I am talking about what occurred here in 
the hearings and in the discussion here. If you or any other man 
representing the railroads made any lengthy presentation of the 
necessity f<H* such legislation I have no recollection of it and have 
been unable to find it in the hearing. Now, what you may have 
done in the way of submitting something or in private conversations 
with members, of course, I would not contend about for a moment; 
but the point is that this antitrust act was a law considered by the 
Judiciary Committee and reported by it and it had jurisdiction of 
this subfect all the time. So far as this committee is concerned, it 
seems to me on account of its being so intimately connected with the 
matter of transportation, the committee could have considered it, and 
there is no reason why it should not have considered it ; but to wait 
imtil the dying hours of this Congress and bring it in as an emer- 
gency measure is something that does not seem ikir to the members 
who did not have a chance to consider it originally and who can not 
possibly now give it the consideration they ought to give it if they 
act on their individual judgment and do not simply yield their judg- 
ment to somebody who is perhaps better prepared than thev are to 
determine it for themselves; yet I thiuk it is unfortunate when this 
committee has so many bills already reported that we are now asked 
to put this bill in such shape as to give it a privileged status in case 
the Senate passes it, and let all the other bills take their chances, 
especially in view of the fact that we are going to have a special 
session of the Sixty-seventh (Congress so early. It seems to me it is 
a pretty large order on this committee just at this time. 

Mr. Thom. I suppose that is an argument for you to address to 
the committee. It can not have much effect upon me. If you bad 
done me the honor to read the memorandum which I presented to 
you you would have had the whole thing. 

Mr. Sims. I have read it. 

Mr. Thom. You did not do me the honor to even read the mem- 
orandum, and if there is any lack of interest in the matter you, as 
one of ihe conferees, will have to answer those questions. The mat- 
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ter was brought to you in the form of a carefully prepared amend- 
ment. Everybody has recognized from the beginmng that it is an 
interstate commerce matter as applied to these earners. Even if 
the Judiciary Committee did undertake it, Congress passed it, and 
you, as a Member of Congress, passed on it — ^you took jurisdiction 
of the whole subject when you passed the transportation act and 
undertook to deal with this matter. It comes now to the place where 
it belongs. It belongs to the men who are formulating the policy 
of Congress in respect to interstate commerce. It belongs to this 
committee. It is a matter that this committee can understand better 
than any other committee which is not studying a cognate situation. 

Mr. SiuB. That is merely concerning the time? 

Mr. Thom. Yes, sir. 

Mr. Sims. This involves the subject matter of or the repeal of 
section 10? 

Mr; Thom. Yes. You talk about the closing hours of the session ; 
we asked at this session for a further extension of the effective 
date of an act which Congress passed and the President vetoed. 
What was left to us but to come at such time as this committee could 
hear us and present this bill? The chairman knows how long I 
have been asfing for a hearing on this matter. He knows I haA'e 
been haunting him, not in a way that was, perhaps, entirely pleasant 
to him, because he thought I was, perhaps, unduly pressing to have 
a hearing on this matter. We were confronted with the necessity 
of presenting it now, because the President vetoed the extension 
which would have enabled us to have a hearing on it in a more 
elaborate way during the coming session. 

Mr. Sims. Then, why do you blame me and Congress ? 

Mr. Thom. I do not blame you for anything. You are a Member 
of Congress and you have more authority ; why did you not move to 
do it yourself? 

Mr. Sims. I did not want to do so. 

Mr. Thom. Exactly. 

The Chairman. I notice that there is a change in the bill from 
existing law in the increase made from $60,000 to $100,000. 

Mr. Thom, That was the suggestion of the Interstate Commerce 
Commission. 

The Chairman. Verv well. 

We will now hear Mr. Clark. 

STATEMENT OF HON. EDOAE E. CLABK, CHAIEUAN INTEESTATE 

COMMEBCE COMMISSION. 

Mr. Clark. I, too, shall endeavor to be brief and confine myself 
substantially to the measure now before the committee, although I 
shall be glad to answer any questions with regard to the proceedings 
before the Senate committee on the features of the bill as originally 
introduced and which were disapproved by the commission. As- 
suming that the committee is entirely familiar with those questions, 
I shall not advert to more than one or two of them, although, as I 
say, I will be glad to explain them if anybody desires further ex- 
planation. 

When the transportation act was under consideration it was rec- 
ognized that the powers which that act proposed to and subsequently 
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did confer upon the commission with regard to the supervision of 
capitalization and of the issuance of stocks and bonds for carriers 
suDJect to the interstate commerce act would be entirely out of har- 
mony with the provisions of section 10 of the Clayton Act if they 
should become law. 

Mr. Sims. The transportation act covered dealings in securities — 
the original Clayton Act covered transactions and dealings in se- 
curities and the transportation act gave the commission supervision 
over their issue! 

Mr. Clark. That was what I tried to say. The transportation act 
gave to the commission jurisdiction of the supervision of the issuance 
of stocks and bonds. 

Mr. Sims. Yes, sir. 

Mr. Clark. It was recognized that that was entirely out of har- 
mony with the strict provisions of section 10 of the Clayton Act. 
The effective date of section 10 of the Clayton Act had oeen suc- 
cessively postponed by Congress and was further postponed as a 
temporary measure by the transportation act, because, as I under- 
stood at the time — was informed — it was deemed inadvisable or im- 
practicable to deal with that question in the transportation act and 
that it was better to defer it for independent consideration. As Mr. 
Thom has said, a further extension of the effective date of section 
10 of the Clayton Act was provided by Congress and vetoed. There- 
upon a bill was introduced out of which this measure has grown, 
liie Senate committee submitted the bill S. 4576 to us for report. We 
found ourselves unable to agree with numerous of the provisions of 
that bill and so reported to the Senate committee and explained our 
reasons at a hearing before that committee. The result of that was 
the rewriting of the bill. 

As originally proposed the bill would repeal section 10 of the 
Clayton Act. We were unable to approve of that suggestion for the 
reason that section 10 of the Clayton Act applies to numerous and 
unknown numbers and classes of common carriers engaged in com- 
merce that are not at all subject to the interstate commerce act. We- 
suggested, therefore, that it would be a great deal better to deal 
with this question by incorporating in this bill the regulations that 
should apply to railroads subject to the interstate commerce act and 
to amend section 10 of the Clayton Act by excluding from its pro- 
visions those railroads that are subject to this bill. Tms bill is drawn 
in that way and for that purpose. 

It is, I think, not extravagant to say that it is and will be found 
impossible to carry through financial transactions and refunding 
plans that the railroads must carry through and at the same time 
comply with the provisions of section 10 of the Clayton Act. For 
example, it would be, we believe, wholly impracticable for a carrier 
that owns all of the stock of another carrier, an affiliated ccmipany, 
where they are operated as parts of a coordinated system, to effect 
any financing between itself and the subsidiary corporation and 
preserve the integrity of the system, if the parent company must 
advertise for bids in its proposal and the subsidiary company must, 
in turn, advertise for bids with regard to the acceptance of it. 

Time is a most important thing in carrying through these financial 
plans, especially refunding plans. The carriers are not now permitted 
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to consummate any such transactions except after they have secured 
the approval of the commission, and it is essential, in order'to take 
advantage of market conditions and of the funds that are available 
at the time, to db it with promptness. We think that would be im- 
possible under the provisions of section 10 of the Clayton Act. We, 
therefore, have strongly indorsed this measure. We went so far as 
to indorse an additional provision, to which Mr. Thom has referred, 
but which the Senate committee eliminated, but we do not consider it 
vital and have no criticism of that elimination. It would be of some 
advantage to the carriers if they had that latitude, and we think 
that it could be exercised without any impairment of the public 
interest, but have no disposition to suggest restoration of it. The 
bill as it is now before the committee, H. B. 16060, effects the essen- 
tial and important things as we see them, and for the reason that 
time is so important in these matters we think it verv much better, 
if possible, that this bill should be adopted by the House as it was 
by the Seiuite, without change. 

I should like to call your attention to one small but important 
matter, and that is the necessity of eliminating the comma in line 
6, on page 2, following the word " made." 

The Chaiiiman. Are you using the House test? 

Mr. Clark. H. E. 16060. 

The Chairman. \VTiat page? 

Mr. Clark. Page 2, line 6. There is a comma after the word 
" made " which ought to be omitted, for the reason, Mr. Chairman, 
that the preceding part of the sentence prohibits a carrier, after 60 
days from the date when this section becomes effective, from having 
any dealings in materials, supplies, or other articles of commerce or 
making contracts — then skipping a line — for construction or main- 
tenance of any kind, etc. We suggest the insertion there of the words 
" (M" have any contracts made aner December 31, 1920," The idea is 
to condemn and prohibit any contracts made later than December 31, 
1920, which are not in accordance with this paragraph and to protect 
against the possibility of oscillating contracts that might have been 
entered into before it is enacted that would be out of harmony with 
the provisions of this bill. 

Mr. Barkelky. Even with the comma in there it sounds a little 
awkward. 

After 60 ds^n frcxn tlie date when thU eectkiD becomen ^ectlve no carrier 
shall have any denllngB In materials, supplies, or other articles of commerce, or 
sball make any wmtracta, or have any contracts made after December 31, 1920, 

That sounds like they mieht have them in their possession — that is, 
any c<Hitracts made after that date. 

Mr. Clark. They could have them in their possession, but they 
could not make them effective ; that is just what it is intended to do. 

Mr. Barklxy. They could not have them in their possession? 

Mr. CLJkRK. They can have them in their possession, but they can 
not carrv them out. 

Mv. ^ARKLEY. That is the very thing that I am talking about. 
That langu^re dnes not aeem to me to m full enough to carry that 
meftmng-^hey must not Iwve thf^o in their possession; they can not 
make theu. 

Mr. SwTXT. That was in eoHleraplation in the passage of this law? 
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Mr. Clark. That was the idea — to prohibit making contracts while 
this was pending before it became enective which by an elastic pro- 
vision could nulRfy the purpose of this act. 

The Chairman. Your desire is to have the provision retroactive to 
the last day of December. 

Mr. Montague. You mean to say that no contract made after De- 
cember 31, 1920, shall be available — shall be null and void? 

Mr. Barkley. Yes, sir ; 60 davs after the passage of the act. 

Mr. Clark. Unless they conform to the other provisions of this 

act. 

Mr. Barkley. This language prevents them from having any 
dealings in materials, and so forth, after the passage of this act, ana 
prevents them from making any contracts of that kind after the pas- 
sage of this act. This phrase attempts to say that they shall not have 
any contracts made after December 31, 1920 ; they shall not have them 
or possess them. It does not seem to me to carry with it the full 
meaning that such contracts can not be in force. 

Mr. Montague. They shall not have any contractual rights after 
December 31, 1920? 

Mr. Clark. That is the purpose of it ; yes, sir. 

Mr. Sims. In other words, this act shall apply to any contract 
made after that date, whether so specified in the act or not, and it 
will cover the 60 days, as well as between now and the 31st of 
December. 

The Chairman. Right in that connection you have raised the 
amount to $100^00. What was the purpose of that ? 

Mr. Clark, because the amount of $50,000 in the aggregate in 
any year we thought was too small. We thought that it was desirable 
to substitute, as we did, a calendar year, because any year might 
start at any time, and we thought that $100,000 in the aggregate for 
a calendar year ought to make possible dealings that are small enough 
to be ignored, so far as this law is concerned. May I say that the 
request of the carriers was that the limitation should be $50,000 in 
any one transaction. The commission rejected that and reported this 
in its place. 

Mr. Barkley. Would it clear up that phrase if you put in line 6, 
" or have any rights growing out of any contract made after December 
31,1920"? 

Mr. Clark. I assume, Mr. Barkley, that the language might be 
made clearer. I have not any doubt that the purpose of it is clear 
and that it is free from liability or probability of misinterpretation 
or misapplication. I do not assume that there are any number of 
instances of that kind ; I do not know of any. I do not know of any 
effort of that kind. It is a precaution against what might possibly 
be done. 

Mr. Barkley. May I ask the reason of the commission in doubling 
the amount from $50,000 to $100,000? 

Mr. Clark. As Mr. Thorn has said, the bill originally prohibited 
dealings where the amount is more than $50,000 in any one transac- 
tion. If passed in that way, any number of transactions, not exceed- 
ing $50,000 each, could be added together and an unlimited amount 
of dealing could be carried on. We thought that $50,000 in one year 
was too narrow a limit, and we recommended that the provision for 
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$100,000, in the aggre^te^ in a calendar year take the place of the 
carriers' proposition that it be $60,000 in any one transaction. 

The Chairman. I notice that in line 19. on page 2^ you have 
changed the language of the existing law, ^^ whose bid is the most 
favorable to such carrier." Would the lowest responsible bid be the 
most favorable ? ' 

Mr. Clark. I should say .ordinarily it would; but I am not pre- 
pared to say that that would always be true. 

The Chairman. Of course, the carrier could reject any and all 
bids? 

Mr. Clark, Yes, sir. That is specifically provided in the regula- 
tions which we prescribed under section 10 of the Clayton Act. 

^ Mr. Merritt. There would have to be considered the time of de- 
livery? 

Mr. Clark. The time of delivery might affect that and the place 
of delivery. The bids might be close enough together in price but 
at different localities, so that when you added the necessary trans- 
portation charges to the lowest bid it would make it higher than the 
next lowest bid. 

The Chairman. Would section 10 of the Clayton Act render it 
difficult and, perhaps, impossible in some instances to carry out the 
provisions as to consolidation in the transportation act? 

Mr. Clark. We think so; yes, sir. We think it would make it 
extremely difficult in financial transactions which are necessarily 
parts of any consolidation or acquisition scheme, which might be in 
complete harmony with the purposes of the transportation act. In 
other words, if the transaction must be by open bid and in addition 
to that the approval of the commission, there is the opportunity for 
anybody who is disposed to block the deal to take some action that 
would substantially prevent the consolidation. 

The Chairman. The commission is now proceeding with the de- 
vising of plans for consolidation? 

Mr. Clark. Yes, sir. 

The Chairman. It would be necessary, then, to amend section 10 
of the Clayton Act in order that the commission might devise a plan 
for consolidation? 

Mr. Clark. I should think that it would not be necessary in order 
that we might devise the plans. We can devise a beautiful plan, but 
it would never become effective under the rigid rule of section 10 of 
the Clayton Act. 

Mr. Sims. The transportation act was passed after the Clayton 
Act? 

Mr. Clark. Yes, sir. 

Mr. Sims. If there is any conflict, does not the transportation act 
repeal by implication so much of the Clayton Act as may be in con- 
travention 01 the transportation act! 

Mr. Clark. I should not expect any court to so hold, in view of the 
fact that the transportation act specifically postpones the effective 
date of section 10 of the Clayton Act. 

Mr. Sims. There would be no conflict as to what would be the 
effective date — continue just such part of the Clayton Act not em- 
braced in the transportation act ? 
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Mr. Clask. But the transportation act postponed the effective date 
of the entire section. The postponement was with regard to all 
classes of carriers that were subject to that section. 

Mr. Sims. But if repealed, even by implication, it would not cut 
any figure in substance, as I see it. 

Mr. Clabk. I do not think there is any necesi^ary conflict between 
section 10 of the Clayton Act and the provision of the transportation 
act with regard to the supervision of the issuance of stocks and bonds 
that as a legal matter would lead to a holding that repeal of section 
10, in so far as it applies to carriers subject to the interstate com* 
merce act, was effected by implication. It is possible as a lesal matter 
and as an administrative matter as to the provisions imposed upon the 
carriers to comply with section 10 and also the provisions of this 
bill, but the result would be nothing ; we would accomplish nothing. 

Mr. Sims. It would be impracticable? 

Mr. CiARK. It would be wnoUy impracticable. 

The Chairman. Mr. Thom has suggested that the reason for 
amending section 10 of the Claj^on Act is that the carriers ou^ht to 
be relieved of purchasing by bids when there was but one bidder, 
and stated that that was one of the provisions they had in the bill as 
originally introduced in the Senate. 

Mr. Clark. Yes, sir. 

The Chairiman. Which was eliminated in the bill reported by the 
Senate committee. What force is there to that suggestion? 

Mr. Ci^RK. That suggestion did not originate with us, Mr. Chair- 
man. That elimination was made by the Senate committee after 
the bill was reported by the subcommittee. As presented in the 
original bill, S. 4576, it read in this way: 

This paraj?raph shall not apply where no competition is possible by reason 
■of tlie fact that the article of the spocial type or characetr desireii, or the 
desired supply, <?Jin be had c»nly of a !*lngle maker or seUer at the point re- 
■qulred ; nor shall It deprive a carrier of the right to exercise an honest busi- 
ness discretion in determining which bid, under all of the circumstances of 
the case, is by reason of the responsibility of the bidder or otherwise most 
favorable to Its interest; nor to prevent it. after having taken competitive 
"bids, from negotiating with one or more of the bidders, without further con^ 
petitive bidding, to re<luce the price or to secure more favorable terms or a 
more favorable contract, or from accepting a better offer so arrived at; nor 
from enlarging or reducing the quantity of the proposed purchase or work at 
a price arrived at by competitive bidding or otherwise as permitted in this 
paragraph. 

We disapproved of all the latter part of that provision, Mr. 
Chairman^ because^ as we said, it left the bidding an empty pro- 
ceeding ; that if there was a disposition to favor a bidder, there was 
wide open statutory authority to do it. The taking of the bids, 
accompanied by a statutory right to negotiate with one or more or 
the bidders without further competitive bidding, to change the 
quantity and to change the price, and so forth, would afford the 
widest opportunity for the very favoritism which the Clayton Act 
intended to prevent. For example, if a carrier had in mind and 
intended to buy 1,000 units of anything and put out bids for 200 
and A is the favored bidder, A could be told quietly, "You can 
make your price on 1,000." AH of his competitors would be figur- 
ing on 200. And then after they had taken the bids they could 
say to A, " We will take your bid, as we may agree upon modifying 
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it, and will take 1,000 instead of 300." That would destroy the- 
whole purpose of the act. So we disapproved of that, and as we left 
it in our report to the Senate committee it read in this way: 

This paragrnph shall not apply where do competition is iK>s8ib1e by reason* 
of the fact that the article of the special type or character desired or th^ 
desired supply can be bad only of a single maker or seller at the point re- 
quired. 

The Chairman. That is eliminated from the House bill. 

Mr. Clark. That was eliminated from the Senate bill by the Senate 
committee, and as I say, I do not think it is a matter of sufficient im- 
portance to justify now going back to endeavor to restore it. 

The Chairman. Under this bill a subsidiary carrier would not 
have to advertise separately for bids for its supplies, but could get 
them through the parent company practically at cost. 

Mr. Clark. It could get them irom the parent company but the 
parent company is prohibited in this bill from charging it a higher 
price than it charges itself for the same thing at the same time. 

The Chairman. Do vou think that is a beneficial provision ? 

Mr. Clark. We think it prevents the possibility of the parent com- 
panv taking an advantage of its subsidiary and reaping commercial 
pronts at the expense of the subsidiarv, the effect of which would be 
to increase the operating expenses of tne subsidiary out of proportion 
with those of the parent company for the same necessary supplies. 

The Chairman. It has been charged that some of the carriers have 
been letting out their repair work to private shops and that although 
the work was done in the private shop at a higher rate than it could 
be done in the company shop, the object was tnat some of the officers 
of the company may have been interested in the private shop. Would 
this bill prevent such a practice? 

Mr. Clark. It would, within the limits of $100,000 in any one year, 
or rather in excess of $100,000 in any one year. 

Mr. Sims. Mr. Commissioner, in any of the annual reports or 
special reports that have been made by the commission since the en- 
actment of the antitrust law, have anv of the reports of the commis- 
sion advocated any modification or change or amendment to section 
10 touching railroad carriers. 

Mr. Clark. No; I do not think we have, Mr. Sims, and we have 
not had any occasion to do so. Section 10 never became effective un- 
til January 1, 1921, and the disposition of the Congress from time to 
time to postpone its effective date, coupled with informal statements 
that they proposed to take it up for revision as an independent meas- 
ure, would present no occasion for us to recommend any change in it; 
but even if it had not been postponed, there was no occasion for us 
to challenge its provisions or to. suggest any change therein until the 
transportation act put upon us the duty of supervising the issuance 
of stocks and bonds, and the lack of harmony between the two and 
the impracticability of complying with both, became api>arent. 

Mr. SiMfi. I think your reply is absolutely just and fair. You did 
not care to be presumptuous and to give advice to Congress that was 
not asked, but since the transportation act has been passed, a year 
ago the 1st of next March, you have made an annual report. Did 
vou make any suggestion that the transportation act as passed would 
interfere with the duties of the commission with reference to the 
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issuance of securities or make any statement that under its opera- 
tion this would make it impracticable? 

Mr. Clark. We did not, for the reason that the eifective date of 
section 10 of the Clayton Act was under suspension and measures 
were pending for a Jurther suspension, which measures, I repeat, 
were passed by both Houses of Conofress. 

Mr. Sims, t'hen that makes it very plain that the commission has 
not at any time been in an attitude in which it was called upon by 
implication or otherwise to make any request of Congress or to sug- 
gest any amendments. I do not question for a moment that Air. 
Thom, representing the carriers, has always had in his mind and has 
alwaj's presented the suggestion that section 10 ought to be repealed. 

Mr. Thom. Not repealed. I have presented amendments to the act 
as well as other suggestions. 

Mt. Sims. Perhaps I misunderstood you, but I understood you to 
say that the memorial about which you spoke "recommended its 
repeal. 

Mr. Thom. No ; in the draft of the bill which we presented we had 
at firet a provision amending the act, and finding some difficulty 
among ourselves in detennining what we should suggest as an amend- 
ment, we simply reduced it to a section repealing section 10, but in 
the memorial which I presented to the conferees there was an elabor- 
ately drawn provision for its amendment. 
^ Mr. Sims. I understood you to say that in the bill you presented 

^ you provided for the repeal of section 10. 

Mr. Thom. I just said that; yes. 

Mr. SiM^. Replying to that, Mr. Thom, I am perfectly satisfied 
that section 10 never would have been passed if the Congress had 
waited for the carriers or those representing them to have urged the 
enactment of an}' such law. I have no doubt about that, and I have 
no doubt that it is an act considered as inimical to the carriers' 
interest, and I think the carriers have a perfect right and that you 
in representing them have a perfect right to advocate its entire 
repeal, if you could get it, or any amendment of it. There should not 
be any complaint about that, but 1 do think that during the con- 
sideration 01 the transportation act Cong:ress might have considered 
the whole subject matter, including this matter as well as other 
matters. I want to ask Mr. Clark 

Mr. Thom (interposing). May I make myself clear on one sub- 
ject? The attitude of the carriers has always officially been to ask 
an amendment and not a repeal of that section. We have always 
recognized the moral principle underlying this act, to wit, that the 
buyer and the seller should not be the same, and our position has 
been that we wanted an amendment of the act. As I have just ex- 
plained, when we presented our bill to Congress it at first contained 
suggestions for an amendment, but among ourselves we could not 
agree upon the exact terms, and therefore the subject was briefly 
covered so as to bring it up for discussion in the way that I have 
stated. 

The Chairman. Are there any other questions? 

Mr. Sims. Yes; I would like to ask Commissioner Clark another 
question, but I did not wjixit to be in the position of stopping Mr. 
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Thorn from making any statement he wanted to make, as I mav have 
misunderstood him. "' 

Mr Commissioner, is it your view that this matter is so urgent 
that it would likely hamper the commission or the carriers between 
now and the time when this matter can and will be considered bv 
the next Congress? 

Mr. CuHK. I can not predict with certainty what the effect will 
be, but, liiustrative of the thought, I will say that we have before 

us now 

Mr. Sims (interposing). I do not ask you to go into details. 
Mr. Clark. I am not going into very much detail. We have an 
apphcation before iis now for approval of the preliminary steps in 
the refunding of $214,000,000 of bonds of two carriers that have 
jointly assumed the obligation. They fall due the 1st day of July. 
I regard it as not only impracticable but as morally certain that that 
refunding plan could never be carried through under the provisions 
of section 10 of the Clayton Act. 

Mr. SiMB. And you could not authorize it on that account? 
Mr. Clark. It is impossible to go through the machinery and get 
it done and make it effective and get the money. I do not say that 
we ai-e ^oing to approve their plan as it is. 

*fr. ftcMs. The reason I asked the question was that I understood 
Mr. Thom to say that this bill was not wholly satisfactory and that 
they would make a further attempt, and what I had in mind was 
that it is assumed, at least, that there will be an early extra session, 
and I thought perhaps the whole subject matter might be thrashed 
out as to further amendments as well as this amendment; and won- 
dered whether or not there woi'M likely be any great damage to 
occur between now and then. In addition to that, I would like to 
ask you this question : Suppose we put ft limitation on this bill, say, 
for two years, and in the meantime, of course, Congress will have 
an opportunity to consider the other matters that the carriers desire 
to be considered with reference to the Clayton Act, and this will not 
be wiping it out entirely. Why could we not limit this to some such 
time as that and in the meantime give Congress and the carriers and 
others interested such time to thrash out and study the entire prob- 
lem so that every memlier of the committee would be well prepared 
to pass upon it? So far as I am concerned, I have never studied the 
Clayton Antitrust Act fully, and do not profess to know very much 
about it. 

Mr. Ci-ARK. The only change this bill makes in the Clayton Anti- 
trust Act is to exclude from its provisions the carriers that are sub- 
ject to this measure. It leaves section 10 of the Clayton Antitrust 
.\ct just as it is with re^rd to all other corporations or cjirriers. I 
have appreciated ever since we began the discussion of this among 
ourselves, at the request of the Senate committee, that Mr. Thom 
and those whom he represented would probably be disappointed at 
some of the views we took. 

Mr. Sims. Of course, you are not responsible for that. 
Mr. Ci^RK. I am responsible for doing the thing which I believe 
to be right, and if I believe it to be the right thing, the fact that 
Mr. Thom will be disapopinted is not going to influence me. 
Mr. Sims. Of course not, and Mr. Thom Iniows that. 
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Mr. Cooper. Mr. Clark, following out the line of thought of 
Judge Sims as expressed in his questions to you, suppose this Con- 
gress delayed action on this bill? You sav you beheve it is very 
important. You have not any assurance that the extra session of 
Congress will immediately take this up and pass it at once, have 

you? 

Mr. Clark. None whatever, and in the meantime I am confident 
that there will be some very bad effects, and at a very critical time 
in efforts to finance railroads and keep them out of the bankruptcy 
courts. 

Mr. SrMS. Mr. Clark has not answered my question as to making 
this bill apply for only two years. 

Mr. Clark. If the Congress sees fit to put a limitation of two 
years on this, that would not arouse any opposition on my part, 
except I think I should oifer the suggestion that it would be a very 
peculiar and a very difficult situation to take these carriers out 
from \mder the provisions of section 10 for a period of two years 
and then put them back again. The Congress can amend or repeal 
this or any other act of Congress at any time. 

Mr. Si:ais. I am assuming there will be a law passed before that 
time to take care of the matter. 

Mr. Denison. Mr. Clark, can any public good be served by re- 
quiring advertising for bids where the railroads are buying an arti- 
cle that is patented and where there can be but one bidder! 

Mr. Clark. I do not know that any public good can be accom- 
plished and I do not think any harm can be accomplished because 
the taking of bids then is a very simple process. 

Mr. Denison. That was the next question I was going to ask you, 
if there could be any harm to the railroads by requiring that. 

Mr. Clark. I do not think so. I think the idea that the Senate 
Committee had in mind was that it is difficult to frame this legis- 
lation so that it would apply only to articles possessed by one person 
by virtue of a patent right. There are opportunities for some things 
that might not be desirable if you go any further than that, and m 
view of the fact that there is no difficulty about taking a bid in a 
case of that kind, we thought it was not important to suggest any 
restoration of that provision. 

Mr. Denison. Do you anticipate that if this bill should become a 
law tliat there could be or would be any embarrassment to the rail- 
roads in cases of catastrophes where they suffer very heavy loss. 

Mr. Clark. I do not think so. 

Mr. Denison. By fire or flood or something of that kind where 
they would have to have large quantities of materials. 

]Mr. Clark. I do not think there would be any difficulty about it. 
In case of a flood, the railroads are going to avail themselves of the 
material that is at hand and there is no limitation in this bill upon 
the railroad, in a case of that kind except when there is some com- 
munity of officers or identity of interests between the purchaser and 
the Keller. Thev can buv as thev choose where that identitv or com- 
munity is absent, and if they had a catastrophe, I do not think it 
would be any hardship to get the supplies from available sources 
without seeking a source where there is that identity of interest or 
community of officers. 
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Mr, Sims. They can do that now, can they not? 

Mr. Clabk. They can. That is the only limitation this places 
upon them. It is an effort to curb and prevent the same person from 
beinfr the buyer and the seller, and havinp the inside track and mak- 
inp a profit at the expense of the carriers who are supported by the 
public. 

The Chairman. That is what we want to prevent. 

Mr. WiNSLow. Does it ever work the other waV) Mr. Commissioner, 
where there is what you niip:ht call a wheel within a wheel that works 
to the advantage of the railroad ? 

Mr. Clabk. Yes, sir ; and that is provided for in this bill. There 
is a j)rovision here that the parent company mav sell supplies to its 
subsidiary so long as it does not charge it more than it charges itself. 
That is one of the purposes of this bill. It is a very customary thing, 
and a right thing, for a large system of road, operated as a system, 
although composed of different legal entities and different corpora- 
tions, all subsidiary to one parent company, to buy supplies for the 
entire sy.stem, taking advantage of buying in large quantities, and the 
only curb this bill puts upon that practice is that the parent company 
shall not charge its subsidiary more than it charges itself. 

The Chairman. Plus cost of transportation. 

Mr. Ci.AKK. Plus cost of transportation. 

Mr. WiNRLOw, Suppose Company A is owned directly by the 
owners or directors, or both, of a railroad company, and that Com- 
pany A is disposed to give an advantage to the road it directs or owns 
or controls, 

Mr, Clark. And if it does, under this measure, Mr, WinHlow, the 
only limitation upon it is that it shall bid against others that may 
want to bid against it. 

Mr. WiNsr/»w. Is there anything in this bill or is there any law 
that precludes a supply company so owned from having a favored 
customer in the form and shape of another company owned and di- 
rected bv the same people; is there anv favored -nation clause pro- 
hibited iieiv? 

Mr. CiuVBK, Only as it is prohibited under section 10 of the Clayton 
Antitrust Act, and it would be prohibited here except where it was 
done under open bidding. There is no proposal here, and I do not 
think there is any reasonably to be expected effect of preventing the 
railroad from getting every advantage it can possibly get from deal- 
ing with a concern where there are common officers or an identity of 
interest. The only requirements here is that where that identity or 
community exists, there shall be open bidding. If a railroad gets an 
advantage or if there is a natural advantage from dealing with its 
afiiliated company, it will not be prevented from doing so here if that 
company will sell as cheaply and under as good terms as others. 

Mr. WiNsi-ow, Then under that condition unless there is open 
bidding, the railroad would not be allowed to take advantage of any 
inside benefit it might have otherwise. 

Mr. Clark. No. 

Mr. Denison". Mr. Clark, suppose a company in which some of the 
directors of the railroad are interested should be in a position to 
furnish labor to the railroad, would this bill prevent the railroad 
from getting that labor without asking for bids? 



AMENDMENT TO SECTION 10 OF THE CLAYTON ACT. 21 

Mr. Clark. I do not think so. 

Mr. Denison. I was just wondering if you are sui'e about that. I 
can conceive of a company supplying a railroad w^ith repair work or 
different kinds of labor in lanre amounts, and I was wondering if 
this bill would require the railroad under those circumstances to ask 
for bids for that work. 

Mr. Clark. I do not think so, Mr. Denison, for the reason that 
this prohibits dealings in materials, supplies, or other articles of 
commerce except under these terms. 

Mr. Denison. And you would not consider labor to fall within 
that category. 

Mr. Clark. I do not consider labor is included in any of those 
phrases. 

Mr. Barklet. How about the language '' or shall make any con- 
tracts or have any contracts made for construction or maintenance." 

Mr. Denison. Yes ; I had in mind the provision with reference to 
contracts when I asked that question. 

Mr. Clark. They are only required to take open bids if they have 
conmion directors. If the company with which the identity of inter- 
est lies prevails in the field of open bidding and makes the most 
favorable bid, they are at perfect liberty to close their contract. 

Mr. Denison. But it would have to be by bidding. 

Mr. Clark. A contract for construction or maintenance; yes. 

Mr. Denison. If there was any probability of the amount of that 
work exceedinflr $100,000 in the course of the calendar year, then the 
railroads could not have that work done except at a great risk, 
without asking for bids to begin with. 

Mr. Clark. If the probability is that the dealings will exceed 
$100,000 in a calendar year, the only safe course for the company, 
to take would be to get bids. 

The Chairman. Is the average dealing in supplies and other 
articles of commerce or contracts for construction and maintenance 
so well detennined by each carrier that they could know at the be- 
ginning of the calendar year whether or not it would have to come 
under the open-bidding process or whether they could ignore it? 

Mr. Clark. I think the experiences of the carriers are such that 
they can determine with approximate accuracy whether or not their 
transactions with a certain concern would probably come within 
that limit. 

The Chairman. My thought was that a company might consider 
it would not exceed $100,000, and for the first seven or eight or nine 
months of the calendar year not go to the open-bidding plan, but 
toward the last of that calendar year some large needs might arise 
and thev might feel that they will exceed $100,000. What situation 
would they be in in such a case? 

Mr. Clark. I think they would have to keep within the limit of 
$100,000 or ask for bids. 

Mr. WiNSLow. Is $100,000 a very large amount for one concern to 
furnish to a railroad? 

Mr. Clark. No. 

Mr. WiNSLow. It is pretty small, is it not? 

Mr. Clark. I consider it a moderate sum, but it is twice as much 
as $50,000. 
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Mr. WiNSLOW. Yes; we can probably agree on that. It seems to 
me it is a very small allowance for a great railroad. Take, for in- 
stance, the matter of crossties, if I am not mistaken, at least one road 
that I know of has a wood-chopping gang that makes those ties, and 
$100,000 for crossties for some of these roads would be a very small 
amount. 

Mr. Clark. That is true. 

Mr. WiNSLOw. And there must be other lines of manufacture and 
production where $100,000 would be a piker's amount. 

Mr. Clark. Yes ; a very modest sum when you consider the large 
sums that are necessarily involved in the purchase of materials and 
supplies by railroad companies; but we must not lose sight of the 
fact that this bill, taking the most extreme view of it and placing 
the strictest interpretation upon it, imposes nothing in the shape of 
a restriction upon the carrier in making its purchases in its own way 
and from whom it chooses, except when there is that identity of 
interest between the owners and directors and officers of the railroad 
and somebody in a similar position in connection with the concern 
from which the purchases are to be made, and then the only restric- 
tion is that they shall take open bids and allow this concern to bid 
along with others, if others choose to bid. 

The Chairman. There is the limitation in the transportation act 
that they must be honest, efficient, and economical. 

Mr. Clark. Yes ; I say th^re is no restriction in this bill. 

The Chairman. No. 

Mr. Clark (continuing). Upon the carrier exercising its option 
except when this identity of interest is present, and when that is 
present there is no limitation except that others shall be permitted 
to bid against the one with which the identity of interest exists. 

Mr. Barklky. In other words, a railroad can buy $1,000,(HX) worth 
of supplies from some disconnected companj'^ without taking bids; 
but if it proposes to buy $1,000,000 worth from some company where 
the same officers are officers of the railroad and the supplying com- 
panv then they must advertise for bids. 

Mr. CiJVRK. Yes. 

Mr. Barkley. And then after advertising for bids, if the most 
favorable bid is made by this identified company they can accept the 
contract. 

Mr. Sims. I would like to ask Mr. Clark this question. Neither 
section 10 of the Clayton Act nor this bill, as I read them, although I 
have not given them close study, would apply to a stockholder. He 
must be an officer or director or buying or selling agent. Does it 
apply to stockholders in the carrier companies and also to supply 
companies ? 

Mr. Clark. It applies to any person "who has any substantial 
interest in." 

Mr. Sims. It would apply to a stockholder? 

Mr. Clark. If he had any substantial interest. 

Mr. Sims. If a stockholder in a railroad company was also a stock- 
holder in a supply company and the amount of the purchase was 
more than $100,000 a year, this act would apply to him as an indi- 
vidual, but would it prohibit a stockholder who is neither a direc- 
tor nor an officer of either company ? 
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Mr. Clark. The act provides that "when said carrier shall have 
as a director, president, manager, purchasing or selling officer, or 
agent in the transaction any person who is at the same time a direc- 
tor, manager, purchasing or selling officer or agent in the transac- 
tion of, or who has any substantial interest in, such other corpora- 
tion, firm, partnership, or association," they are prohibited from 
dealing, except upon open bids. 

Mr. Sims. It does not matter whether he is an officer or director 
or simply a stockholder of the two companies having a substan- 
tial interest in the two companies ? 

Mr. Ci^ark. I do not so understand. 

Mr. Sims. That is what I want to know, whether it applies to an 
ordinary stockholder who has no official connection? 

Mr. Clark. No. If a railroad has a " director, president, manager, 
purchasing or selling officer, or agent in the transaction any person 
who is at the same time a director, manager, purchasing or selling 
officer, or agent in the transaction " of the company with which the 
deal is to be made, or who has any substantial interest in that com- 
pany, they are prohibited from dealing, except under open bids. He 
might own stock in both companies if he were not a director, presi- 
dent, manager, purchasing or selling officer, or agent in the transac- 
tion 

Mr. Sims (interposing). And tlie law would not apply? 

Mr. Clark. No, sir. 

Mr. Sims. If an individual does not come within the official desig- 
nation pointed out, but owned a majority of the stock of the railroad 
or had a substantial interest, that company could go ahead and tran- 
sact business, provided the officers of the two were not directors, or 
represented oy an agent? 

Mr. Clark. If they did not continue as common officers or pur- 
chasing agents or agents in the transaction. I do not attempt to say 
what an agent in the transaction may be — they would not be pro- 
hibited by this from dealing with each other. 

Mr. WiNSLOw. I should like to ask you two questions in one. Who 
is supposed to be benefited by these provisions, and where is the harm 
supposed to be in case this provision is not included? 

Mr. Clark. The harm lies in the fact that instances were known, 
and, perhaps, a great many others were suspected, in years gone by 
where directors and officers of the railroads enriched themselves 
by buying from a concern which they owned or controlled, or had 
a substantial interest in, at prices that were higher than could have 
been obtained in the open market. That is what section 10 of the 
Clayton Act was intended to stop, and, so far as we are concerned, 
we do not propose to open here that door. 

Mr. WiNSLOW. And the good to be obtained is the negative side of 
what you have just stated? 

Mr. Clark. The f^ood to be obtained is to prevent those things, stop 
them if any do exist, and stop them from growing, if they do not 
exist. 

Mr. WiNSLOw. Do you not think that there is a chance of advertis- 
ing the business of one concern unduly to the advantage of another 
which is benefited? 

Mr. Clark. I do not think so. 
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Mr. WiNSLow. Suppose I have a process by virtue of which I can 
make an article cheaper than my competitor and I can undersell him ^j 

a little and make a good profit, or I can undersell him a lot and make 
a good profit, but in orcfer to get that advantage I will have to ad- 
vertise it? 

Mr. Clark. No; I do not think you will have to advertise it. 
Under these circumstances if you wanted to bid you would bid on the 
same specifications and terms that others did, and I think that you 
would not disclose anything except the price at which you would 
be willing to sell. 

Mr. WiNSLow^. In competitive business that is regarded as a good 
deal of information many times? 

Mr. Clark. Yes, sir. 

Mr. Barkley. Would he not have to do that when he happens to 
be an officer of the company that he proposes to sell to ? 

Mr. Clark. Not at all. Neither the company, where there is 
identity of interest, nor the company where there is no identity of 
interest, is bound to bid if it does not want to. 

Mr. Sims. Suppose the officer, agent, and stockholder were put 
into the same category? 

Mr. Clark. I think that would make the bill impossible, because it 
is a matter of no concern to either company, and if some individual 
should happen to own a few shares of stock in two corporations it 
would prevent the two corporations from dealing with each other. i 

Mr. oiMs. It is true that the stockholders, directors, managers, and 
officers must pay some attention to their constituents, the stock- 
holders ? 

Mr. Clark. I think if they paid more attention to them, or if the 
constituents paid more attention to the directors, the world would be 
better. -' 

Mr. Sims. You think it is lack of attention rather than too much 
attention ? 

Mr. DoREMirs. Mr. Clark, I am sorry that I was not present when ^' 

70VL began your statement, and it is possible that what I have in mina 
as already been covered by what you have said. ^ 

Is it a correct statement to say that this bill makes no material ^ 

change in existing law, except to exclude dealings in securities from 
the operation of section 10 of the Clayton Act, and to increase the ^ 

limitation from $50,000 to $100,000? t 

Mr. Clark. I think that is an accurate statement of the effect. ^ 

Mr. Thom. I think we ought to add the elimination, except unaer ^ 

prescribed terms, of dealings between carrier companies. 

Mr. DoREMUs. From to time Congress, upon the representation of 
the railroads that section 10 of the Clayton Act could not be enforced 
as a practical matter, has postponed the effective date of the Clayton 
Act. As I understand it, none of the objections that heretofore nave 
been raised and which have moved Congress from time to time to ' 

postpone the effective date, are covered by this bill. 

Mr. Clark. Oh, I think they are. I think, in connection with the » 

jurisdiction which the transportation act gave the commission over 
the supervision of the issuance of stocks and bonds, that this bill c 

preserves all the limitations upon these carriers of the Clayton Anti- i 
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perhaps it will be interesting to you to follow the paragraph to 

which Mr. Thorn has referred as I read from section 20a : )!;,[' 

Afrt^r this section tak«»8 effect It shall be unlawful for any officer or director •*'^'''' 

of any carrier to receive for his own benelit, directly or indirectly, any money '^'' 

or tliinj: of value in respect of the negotiation, hyi)othecatIon, or sale of any ^^^^' 

securities issued or to be issued by such carrier. ^-'Jt 

( 



You will see that the wording of paragraph 7 of this bill is sub- 
stantially identical with that which I have read from section 20a, 
but you will note that section 20a is confined to the securities issued ^ 

or to be issued by such carrier, and we can not see any reason why 
there should not be the same pjrohibition against making a personal 
profit from the transaction if it was the security of some other cor- 
poration not issue<l by that carrier, but which that carrier was i^ot 
either purchasing or selling. ^''"/' 

The Chairaian. Is that all, Mr. Clark? 

Mr. Clark. Yes, sir. 

The Chairman. I notice that Mr. McNamara and Mr. Doak are 
present. Do they desire to be heard ? ^^^ * 

Mr. Doak. No*, sir. ]^l^ 

The Chairman. Are there any other parties present who desire '* 

to be heard ? [After a pause.] If not, this will close the hearings, ^^ 

and we are much obliged to you gentlemen for appearing this is 

morning. ^y ^ 

STATEMENT SUBMITTED BY ME. GLENN E. PLUMB. ^'^^'^ 

autiti 

MEMORANDUM BY GLENN E. PLUMB, GKNPIRAL COITNSEL OF THE IG AS80- ^^^^^^^ 

CIATED RAILROAD LABOR ORGANIZATIONS, IN REFERENCE TO HOUSE BILL. S«., 

IGOOn, AN ACT TO AMEND SECTION 10 OF THE CLAYTON ACT, INTRO- Mr 
DUCED BY HON. JOHN J. ESCH. 



I have not had an opportunity to examine the Esch bill, but I take 
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it for granted that it is the same as the Townsend bill, which was ^^^^^^, 

recently reported to the Senate. , Scm 

The Townsend bill is really the oriofinal Frelin^huys(^n bill, contr 

amended so as to incorporate the suggestions of Chairman Clark of . ^*>nir 

Interstate Commerce Commission. i p^:^?,^ 

I appeared before the Senate Committee on Interstate Commerce ' 

while the Frelinghuysen bill was being considered, and I had an ^^ 

opportunity to consider Chairman Clark's amenchnents. ^^^^t 

I took occasicm at that time to commend those amendments, but I ^^b 

think I made it clear that I did not feel they were adequate to protect ^^^^1 

the public interest. So far as they went they were all right, but they ^^^^ 

did not go far enough. ?^^^ 

Perhaps I can not do better, in order that there may be no mis- j^^^vc 

understanding on this point, than to cite the record of the Senate '^''J't 

committee. , "^.W 

In my testimony on page 109 of the hearings I said : P.^'^ce 

B^^fore bc^Iiinlnff my statement I want to say tliat I listened to the tcsf.niony ^ ^ 

of Commissioner (Mark, and that we commend all of the supjiestions as to r^iG 

clianjres in the Frelinijhiiyscn bill that were made by the commissioner. ^lon. 

On page 116, pointing out the shortcomings of the Frelinghuysen ^^] 

bill as amended, I said : J^^^ 'i 



If we are to permit this common interest to exist, then for the protection of 
the common j^ood the men possessing that interest must be denied any discretion 
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Avliatsoever in administering public affairs conflicting with that common inter- 
est. If we deny them the right to that common interest, and they are not pos- 
sessed of conflicting interests, we will have the benefit of competition without 
the effect under tlie law. You have got to reach right there into that; that is 
the evil, and we must either remove it or apply the only corrective. If we do 
not remove it everything that we do is merely to salve a constantly increasing 
sore. 

On page 117 I said: 

If the policy announced by the transportation act to make the Interstate 
Commerce Commission resi>onsible for the honest, efficient, and economical 
operation of the railways is to be enforced, either the community of Interest 
existing between those who control railway operation and those who control 
outside corporations dealing with the railways must be ended, or, if that be 
not accomplished, then complete authority over the transactions betAveen the 
railroads and outside concerns must be vested in a public agency that is free 
to act in an unbiaseil and unprejudiced manner. 

Now there are two courses to be pursued: Either extinguish the interest or 
take away the discretion and authority, making it subject to final review by 
an unbiased public agency. Of the two, I prefer the former, for if we vest all 
the authority in this public agency, and political agency, then the control of 
that agency becomes the prize of all political campaigns, and you have thrown 
into politics the entire question of railroad management. 

On page 132, Senator 'Stanley asked : 

Is it your opinion, Mr. Plumb, that the enactment of the act as suggested 
by Mr. Clark would be beneficial to the interests you represent? 

Mr. Plumb. It will be beneficial to us and the public both, because it makes 
more effective the remedy to secure the purpose of section 10. But neither the 
Frelinghuysen Act as amended by the suggestions of Mr. Clark nor the Clayton 
antitrust act reached the real seat of tlie evil or the joining of a common 
interest on both sides of a very important railway transaction. 

Senator Stanley. How would you reach them? 

Mr. Plumb. By depriving this common interest of any more power to deter- 
mine the price which it shall receive for its commodities than labor has to 
determine the prices which it shall receive for wages. Place that discretion 
in a tribunal, as you have In the wage board and the Interstate Commerce 
Comrais.sion, and make it the judge of what may justly be paid for those services 
and for the .services of capital. 

Senator Stanley. You mean you would compel the members of a privately 
controlled concern to sell to the public utilities by the Interstate Commerce 
Coniniission or some other commission? 

Mr. Plumb. That is what we are doing with labor, controlling the price of 
private means contributed to this public service. 

You will see from this testimony that I commended the amend- 
ments proposed by Mr. Clark as being beneficial, in that they did 
make section 10 of the Clayton Antitrust Act more effective than it 
would have been without the amendments, but I fairly pointed out that 
even with these amendments the proposed act failed to reach the real 
seat of the evil. To become a really effective measure the act should 
have gone fuither even than the suggestions of Mr. Clark. It should 
have vested in the Interstate Commerce Commission, or some other 
unbiased body, complete jurisdiction over the determination of 
jnices of all materials and supplies furnished to the railways by out- 
wide concerns under the control of the same fin^mcial interests that 
elected the directors, managers, and officials of the railway corpora- 
tion. 

I am anxious that there shall be no mistake as to the position I 
took at this hearing. There can not be any misunderstanding on the 
part of anyone who reads the record. 

(Thereupon the committee adjourned.) 
X 
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